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96a0MI@®) 08 (all0@OWdald: MIAMo alSo 34(af) (alH00R)8S mlmlewocidl allqyled
mimoildlensmo’  agam@osm  @ymd =g aflayoeiom  @RanIMI0es  Bo)  (alwom
@SQYQIoBo. 0D Q0G0 @1B2jWIW)o  aldlELDOWIeeea ESIRMME.  B0) Glaumo  Galdalo
66a0Mi@ud @emilqual epwl emoall emosslwislianom @Wdale:Tes eaanmis)sod
(allD20W 0afld: @RHOM HEIWIER oM@ =1J0 afl3§0EIIM @RANIIVIeS MotdMo.

BEEMAAISMIBAMRIW @RAUBONDIUWIB:00EBBUD DalCWIla))Od:06m20em MUlaUAd 20BmJl
210rudlem ed08a|C0g MOEMRAB HENE(RI®SAT af)MV.af)a] 80ad afo.mUleEl eanmTe:) S
02/05/2016 @@ (ILORIWS0a/lE®O®] Mlwalaflelen;mma. miimaleuaiBalwes afladyoeyom
MLOOAIMEBREIOS  MIBGMRABAIBHE  BOEMAQUSMW)OS  @PM)GalBo  30(1) MEBBYM  aflel
MOGUDaHIUS 8 00 6BRE ) 61E. @PM)EalBo 30(1) @IOPaIOW)o (Ald:00MIEM.

“30. Right of minorities to establish and administer educational institutions. — (1) All minorities,
whether based on religion or language, shall have the right to establish and administer educational
institutions of their choice.”

CAMD (alHO0DISS BOEMARISMO @RAUGOETIM AUSHO QlUDILINIW GRAMOMAIBBEI
DADJW)OS  AlEGRIAN@  MIOWWORIVWAIW  MIaN)RIMea]s M)(alloGmHIs® @elalla)) M@de
QfIRlEH) M.  NUaN}RIMOa]S CHISTIWOS QUOEIOMEERWE  MU1e:B186003 Wlajodg)eamg)o
eniowymunmosm. N. Ammad Vs. The Manager, Emjay High School, Vilyappalli (1998(6) SCC 674) agam
G&MUIEd 07/09/1998-07 6NIAO)@IMOQ]S MV)(afloEB0ST al)0sals)ailal aflwlmidemed ®oey
alo@)o (aldhodo Mola:sdlafl@lean)om).

“We will now consider the next contention that the management of a minority school is
also bound by Rule 44(1) of the Kerala Education Rules and hence the seniormost HSA of
the school should have been appointed as Headmaster. A constitution Bench of seven
Judges of this Court in Re Kerala Education Bill, 1957 (AIR 1958 SC 956) has examined
the constitutional validity of the Bill which was the precursor to the Act when President of
India had sought the advice of the Supreme Court under Article 143 of the constitution.
One of the propositions laid down by the said Constitution Bench in the said decisions is
this: The right guaranteed under Article 30(1) is a right that is absolute and any law or
executive direction which infringes the substance of the right is void to be extent of
infringement. But the absolute character of the right will not preclude making of
regulations in the true interests of efficiency or institution, discipline, health, sanitation,
morality, public order and the like as such regulations are not restrictions on the substance
of the right guaranteed by the Constitution.”

enod allwimyoamled, The Ahmedabad St. Xavier’s College Society & Another vs. State
of Gujarat & Another agym @eQo0) e&mileal allwlmyowemiengs (1975 1 SCR.173) 2qylny
0f)a]. @A UM®)eS Bo) MAIeHeMo GaIBOISIENE. @R IOYAlOWO Lald:00DOEN):-

“H.R. Khanna, J has adopted a still broader view that even selection of teachers is of great
importance in the right to manage a school. Learned Judge has stated thus:

The selection and appointment of teachers for an educational institution is one of the
essential ingredients of the right to manage an educational institution and the minorities
can plainly be not denied such right of selection and appointment without infringing Article

30(1).”
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N. Ammad Vs. The Manager, Emjay High School, Vilyappalli (1998(6) SCC 674)
allwimjo@ewled  eamd aloemlangss alalw esisolalwle:es  9eLE)a e B0S

fNIn0)BOMeal§ EHIST] M1 ]lclen) M@ @IOPaloW)o (ald>20@I6M.

“ The management of a minority school is free to find out a qualified person either from the
staff of the same school or from outside to fill up the vacancy. We may point out, in this
context, that the Division Bench in Henry Gome'’s case (supra) has quoted with approval
the following observation of another earlier Division Bench decision of the same High
Court in Manager Corporate E. Agency vs. State of Kerala (1990(2) Kerala Law Times
240).”

“The right to appoint the Headmaster of a school or the Principal of a college, is one of

prime importance in the administration of the institution. The right of the minority to
administer an educational institution of its choice requires the presence of a person in
whom they can repose confidence. Who will carry out their directions, and to whom they
can look forward to maintain the traditions, discipline and the efficiency of the teaching.
When once the pivotal position of the Headmaster is recognized, it has to be held that the
right to appoint a person of its choice as Headmaster is of paramount importance to the
minority, any interference with which (otherwise than by prescribing qualifications and
experience) will denude the right of administration of its content, reducing it to mere husk,
without the grain. Such an inroad cannot be saved as regulation which the State might
impose for furthering the standards of education. According to us, it is for the management
of the minority educational institution to choose the modality for selecting the qualified
persons for appointment. Thus the management’s right to choose a qualified person as the
Headmaster of the school is well insulated by the protective cover of Article 30(1) of the
Constitution and it cannot be chiseled out through any legislative act or executive rule
except for fixing up the qualifications and conditions of service for the post. Any such
statutory or executive fiat would be violative of the fundamental right enshrined in the
aforesaid Article and would hence be void.

In the present case, nobody has alleged that 4" respondent does not possess the

qualifications prescribed for the post of Headmaster. If that is the position, management
has the right and freedom to appoint him as the Headmaster of the school whether it is by
bringing him down from another school or even from outside the State. We therefore
concur with the conclusion of the Division Bench of the High Court in the impugned
Judgment and dismiss these appeals.”

mi)MaladaiBole)ss  aflajoeiory  muotamEmlen 20eMREHs  CWINIOW)SS
@O0 aY) MidE&>E1ed MG MVOMINIMETHIM) AOAMMIEINO GaldLho MLOIMSOHVo
M@ (allo2dWdaldhMmow] mlwaleeomd coemMeaISM®@)AS @eM)Galdo  30(1)  @RAGIUdO
m@d&1flg)em=m eedémovne:uasiseigpem aflwo oo AWINHOVEANOS MIa0)BOIMe]S
M) (aflo@BHIS®  QUyE@MDOBHIDIZENE.  MoMUOIMETIM)  a0EMMIMMSs, CWINIOW)88
@pglom  Galoeo  6(aloends  eU0® MoAleedm  20EMBRASS  @RAIGIUDZ)EENEMN)
alo@)emuoud  avimlewodlgl efllquled owuleqjsemenm aijaimua  TUOdMBO@Qo  LIElBH M
@RSIM) NIWH:AdS)MEMWIL. 07/09/1998-M)eN20® @D allwlmjowewlend @rslmundmerslad
@EOMM@OET  MaN)@OMea|S  GHISO]  ALAIMRO®  CHMVGEITE  ©eajolo  aflw
a)08a5)0ilee) M.

(A IL0ROWI0alBH0)0S  6lalde2daHMm  mUlmlewadiglo®  @rslmunomadss], mulmlewaidl
eflqyled  MlmoI@leesme MSEEMENEOGN) ALAINO 62 l0GISSS 66.9.GRA. @RWIIWo
XIV-ag), al§o 44 ®OOPalOW)0 (AldHOORIEM.
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“44. (1) The appointment of Headmasters shall ordinarily be according to seniority from
the seniority list prepared and maintained under clauses (a) and (b) as the case may be of
rule 34.”

30/08/1984-61 =].6.(afl) MU 181/84/6al10.0il.QL. (alS000 03/01/1981 (al06TUAI @@ 2l50
44-@3  Gald@D GAMEIOMT® @00 MIMald:HalEe}8s  MUOIAIMAHIO &0y @1oiEd
MIOWSROLIAN)  @EIN@IEM  07/09/1998-0a1  allwimjo@omlenss fNIA0)BOMOa]s  aV)lallo
CB0SON  UEORISHIVICHO)M@. a2l5o 44-oM®)o @R@eal “Ordinarily” of)iM «lBEEDH®)o
MIO)AOMOQ]S CHOB 66a0cHeSTIMes Wilailawad enieml 01/10/1964-03 &) alwlmiow
awlenes ayoeuymlafigiens. (oo allwlmpoosieal 5, 17 euamWleaid ®IePalow)o
(o JBHOODOEN).

“5. According to the Director of Public Instruction, the word “ordinarily” in Rule 44 was
inserted only to enable the appointment of “a qualified hand from outside, if there is none
to be promoted”. This is clearly wrong. All that the rule stipulates is that when other things
are equal seniority shall prevail.

17. The word “ordinarily” in Rule 44 gives a certain amount of elasticity to that rule. It
may be possible to say that one of the “extraordinary” circumstances visualized by the rule
is the appointment of Headmasters in institutions like the one before us. And in view of that
we do not think it necessary to strike down the rule; it should suffice if we point out, as we
have done, the ambit of the right guaranteed under Article 30(1) of the Constitution, and
leave it to the Government to clarify the position by an appropriate amendment or
instructions in that behalf.”

“The appointment of Headmasters shall ordinarily be according to seniority” agmm
21SO6R! (A ICINGETHOM®IE MIa0)AIMea]s GHHs® “it gives a certain amount of elasticity
to that rule” agmm) ORIEHYD. ohmMIG, @ROGIOM M MaldHasalW)SE &)
MuooaIMOmIend  alBjoeiory gRMIVI®es agomEslelo @OOMIANSS @G0B
GBSO @5launlaflsle. adly) 260900 INIMEGS)0 MROMAAEMEIT  al5lal®I00)8s
mimleodlgl @emMm@Iskemo  @OMBEMMWeRM)o &S] MeleHlaflg)ens. @pomoonlcd
oalom@omasmwaomledmlany  2od), amimlewodlglo® adl @&smi, My Maletaldalw)ss
moema;mma'g’kﬁ 26000068 NRALHIMESS @RAIGINOED GUMOABIT O  aISET
AUoWe2|S)BHOORMMN B0} lcEdtH MIRleHEMo  ®)S] eHIS®] @IEd  MmsemISs)EE.
@RWIG3, MVBEHIBIM) AUIEO® QIO)TMI)M@INEMIM)o CHIST alOW)MNIENE.

M MaldHalBalO)88  MUN2IMEBES)AS @RAG:0IW:;:I0mEE  2@dmmlaflSies)mm
26000} AlWIMidWe @IOY DERLAGE)MNM) HOEM)d:. 27/11/2006-07 8599/2003 Al GHMUIGH
(The Secretary, Malankara Syrian Catholic College Vs. T. Jose and Others — 2007(1). SCC 386)
MIa0)RIMOQ]S MV)aflo@BHISE alj0eqlsialla) alwimiowasemId. eI aleoadudlen)am
Aldo Maria Patroni vs. E.C. Kesavan (AIR 1965) Ker 75 agom ailwlm0@@mes! (alruamedno
9aL012lE)E6) M@ DEBROMWIET:~

“The post of the Headmaster is of pivotal importance in the life of a school. Around him
wheels the tone and temper of the institution; on him depends the continuity of its
traditions, the maintenance of discipline and the efficiency of its teaching. The right to
choose the headmaster is perhaps the most important facet of the right to administer a
school, and we must hold that the imposition of any trammel thereon except to the extent of
prescribing the requisite qualifications and experience cannot but be considered as a
violation of the right guaranteed by Article 30(1) of the Constitution. To hold otherwise
will be to make the right ‘a teasing illusion, a promise of unreality’.
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ca®d alwlmiowomlmeand eaosalwyans Mlole:xemo MIOPaIOWo (aldI0DI6M:-

“Thereafter, this court concluded that the management of minority institution is free to find
out a qualified person either from the staff of the same institution or from outside, to fill up
the vacancy; and that the management’s right to choose a qualified person as the
Headmaster of the school is will insulated by the protective cover of Article 30(1) of the
Constitution and it cannot be chiseled out through any legislative act or executive rule
except for fixing up the qualifications and conditions of service for the post; and that any
such statutory or executive feat would be violative of the fundamental right enshrined in
Article 30(1) and would therefore be void. This Court further observed that if the
management of the school is not given the wide freedom to choose the person for holding
the key-post of Principal subject, of course, to the restriction regarding qualifications to be
prescribed by the State, the right to administer the School would get much diminished.”

agoaljo @s)ailenw, 11/07/2017-0)  muladled @eaflad maud 826/2017 ogm  @amiled
MIn0YAOMEeAl§ MU)afloe®:0sm al)oeqsiaile) allwWlmiowoe @)Sl &oemid. @D aflauwewod
omowig)es mloawl :yme:oal alwlniowesres @)S] 9ELG)aOBIMNRIEM  MIa0)AIMe|S
GOSN M)MaldHaldall@)8s8  MUOdaIMEWIO  20CMROIOS  @RQUG:0000
W006836886)01a] (al®Nalorlee)md. (Manager Vs. James Mathew and Others)

“5. As far as the selection and appointment of the Headmaster or the Principal, as the case
may be, is concerned, this Court in Secretary Malankara Syrian Catholic College Vs. T.
Jose and Others, reported in (2007) 1 SCC 386, after referring to all the celebrated cases
on minority rights, viz. T M A Pai Foundation v. State of Karnataka [(2002) 8§ SCC 481],
P.A. Inamdar Vs. State of Maharashtra [(2005) 6 SCC 537], State of Kerala v. Very Rev.
Mother Provincial [(1970) 2 SCC 417], The Ahmedabad St. Xaviers College Society v.
State of Gujarat [(1974) 1 SCC 717], Frank Anthony Public School Employees Association
v Union of India [(1986) 4 SCC 707], Rev. Sidhajbhai v. State of Bombay [(1963) 3 SCR
837], D.A.V. College v. State of Punjab [(1971) 2 SCC 269], All Saints High School v.
Government of A.P. [(1980) 2 SCC 478], St. Stephens College v. University of Delhi
[(1992) 1 SCC 558], N. Ammad v. Manager, Emjay High School [(1998) 6 SCC 674],
Board of Secondary Education & Teachers Training v. Joint Director of Public Instruction
[(1998) 8 SCC 555], has held in Paras 27 to 29 that the Management of a minority aided
educational institution is free to appoint the Headmaster or the Principal, as the case may
be, of its own choice and has no obligation to appoint the available senior qualified
member from the same community. Paras 27, 28 and 29 are quoted hereunder :-

27. It is thus clear that the freedom to choose the person to be appointed as Principal has
always been recognized as a vital facet of the right to administer the educational
institution. This has not been, in any way, diluted or altered by TMA Pai. Having regard to
the key vole played by the Principal in the management and administration of the
educational institution, there can be no doubt that the right to choose the Principal is an
important part of the right of administration and even if the institution is aided, there can
be no interference with the said right. The fact that the post of the Principal/Headmaster is
also covered by State aid, will make no difference.

28. The appellant contends that the protection extended by Article 30(1) cannot be used
against a member of the teaching staff who belongs to the same minority community. It is
contended that a minority institution cannot ignore the rights of eligible lecturers
belonging to the same community, senior to the person proposed to be selected, merely
because the institution has the right fo select a Principal of its choice. But this contention
ignores the position that the right of the minority to select a Principal of its choice is with
reference to the assessment of the persons outlook and philosophy and ability to implement
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its objects. The management is entitled to appoint the person, who according to them is
most suited, to head the institution, provided he possesses the qualifications prescribed for
the posts. The career advancement prospects of the teaching staff, even those belonging to
the same community, should have to yield to the right of the management under Article
30(1) to establish and administer educational institutions......."

“@)all M) (alopowdaleM 12 UBaueE® (NIeRIG cudarimi oesneslane @eAH
96a0MUE) B  ©anUWRoIo] Mlwelea0)eomM)o, alSo 34(a) (al®002)88 mimlewoanlgl
2lqfled Gald 9036ISINES af)a].af)V.af)-DEEH0 @IAHOWIOAIHEMI AN MED HOANMId:)S1d
(AlL02OWLIal&HMIBOM  @edanm@)8sie0iM)o  esosalalwlossmow]”  oy@eé =g
aflzjoeiom 69a01d aleoaduoe (4)-681 HOWIE3 al)nElesosmlaflsiens. S. Bhaskaran Unnithan
Vs. K. Sarasamma and Others agitm 015 @pafleflcd NIAN)ROMOA]S CHOS  OHNCEHISO]
19/09/1990-0  al0eqiS)ailay  aflwimyo@aoeny  (19902)KLJ  518)  aloondudleneqa|sSiesd.
QW) eS (aINVEMEINO MINLEaIBEH)M).

“ds the first respondent was holding the post of Headmaster of Upper Primary School,
and not as High School Assistant or High School Assistant (Languages), she was not
entitled to be prepared and maintained under rule 34(a). It is not the case of the first
respondent that she become High School Assistant at Vellimon High School at any point
of time. Exts. P4 dated 5" August, 1976 shows that immediately afier the aided High
School came into existence she made a request for being appointed as High School
Assistant. It is not the case of the first respondent that her request was acceded to and that
she was appointed as High School Assistant. She has not asserted that she is a High
School Assistant nor has she produced any other material in that behalf. There cannot be
any doubt therefore that the first respondent never became a High School Assistant as on
the date on which the vacancy of a Headmaster of the High School arose. Thus, she lacks
the basic qualification for being considered for promotion to the post of Headmaster, she
not being a High School Assistant, under rule 44A(1) of Chapter XIVA of K.E.R. So far as
the appellant is concerned, there is no dispute that he was holding the post of High School
Assistant duly appointed to the said post. The Manager in recognition of his seniority has
appointed him as Headmaster of the High School. The said appointment was not approved
by the authorities on an erroneous assumption that the first respondent has a preferential
claim to the post than the appellant. We have already held that so far as the first
respondent is concerned she not being a High School Assistant was not entitled to be
promoted as Headmaster. The order of the State Government directing the District
Educational officer to consider the question of according approval to the appointment in
accordance with the rules therefore does not call for interference.”

00anMid)Sleal  (all0AIWdale:mow] mlwtlessszd @e@mowss (aio 34 (a)
mlmle@odlg]l  eilquled  2uBeals  @RWIIAIGEMEMOMMWIG:EMo  afln)  @OANWIE) D
aflwinio@emlanes  Mad)2adMeqls  GHISG®] (al@oallaflg)8sd. «fmmoad  oafles
Wwoallesosns s @»0046B08 =l afldyoeyomy @oanlud  alEleunowla®ow Sosmyamig).
M) Maldtaldailoilenss afl3joeiomlenl (alnadwidald: ®MIGIGWICRIENSS  6(l0CAIaH
M@0 NITWESEIVR)MIE 0D EHIV oM@  BINIBODTD 000  MIIMaldhH
alll@)8s MId)8)H:S8)10S 006MRABN)S88 EBOEMARISMIREMRAIY  @RAIGINDIW]G:006EROS
Q130610 af} OGNS MIa0)BIMOals MV)(afloGBH0sM 07/09/1998-0Y (N. Ammad Vs. The Manager,
Emjay High School, Vilyappalli) tu)eiwom allw] (almooailaflg)8s8 00inien ©06M=oneoma.
L HOHIDEMETBBOO3  19/09/1990-MY6N20W  GA@ aledRdWDlay allwimio@enm milqud  =oadmul
amdlang mleamoon &0 allsu@anaowi] sImMbea|S)EmIMmIE:e).
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